
BANKING IMPLICATIONS OF CONTRACTING 
WITH GOVERNMENT 

BRAD SELWAY QC 

Crown Solicitor for the State of South Australia 

289 

The focus of this paper is the rules applicable to contracting with government. Given that bankers can 
have an interest in government contracts both through providing financial services and 
accommodation to government and through financing third parties who are dealing with government 
almost all aspects of contracting with government may have implications for banking. 

During the last 30 years there have been significant statutory changes and changes in judicial 
interpretation which have had the effect that, by and large, parties dealing with government can treat 
the government as they would an ordinary citizen. Some differences remain and I intend to deal with 
some of them. 

In Australian constitutional law, each of the States and the Commonwealth are emanations of a single 
and indivisible Australian Crown. However, the Australian Constitution has the effect that the 
governments of each of the States and the Commonwealth are, to a great extent, legally independent 
of each other. 1 For practical purposes they can be treated as distinct and separate legal entities and 
that is how I will treat them in this paper. 

Governments are large organisations composed of a variety of structures and legal regimes. Any 
discussion of contracting with government must attempt some sort of categorisation and deal with the 
various issues in that context. In the hope that it is useful I will deal with the issues by discussing, first 
contracting with "central" government (State and Federal), then I will deal with contracting with 
statutory authorities including local government and finally I will discuss government owned 
companies. In respect of both central government and statutory authorities I will deal both with the 
power to contract and with liability. 

POWER OF CENTRAL GOVERNMENT TO CONTRACT 

There are two possible sources of power for central government to enter into a contract: the 
prerogative or statute. 

Engineer's Case (1920) 28 CLR 129, 152; Cth v NSW (1923) 32 CLR 200, 211; Bradken Consolidated v BHP 
(1979) 145 CLR 107,135; Po/yukhovich v Cth (1991) 172 CLR 501, 638. 






















